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1. INTRODUCTION

I.1. CONCEPT, ORIGIN, EVOLUTION AND CURRENT
SITUATION OF MEDIATION IN CIVIL AND
COMMERCIAL MATTERS IN PORTUGAL

Mediation is a known legal figure under Portuguese law. In fact, mediation is not
only legally defined! but is also the object of profuse doctrinal studies2.

:A legal definition for Mediation can be found in Article 35 of Law No. 78/2001, 13 July —
Medi'a'.cion is an non-judicial instrument with private, informal, confidential, voluntary and
nfm-lltlgious nature for the resolution of disputes, in which the parties, by their active and
direct contribution, are aided by a mediator to find by themselves a negotiated and friendl
solution for the conflict’ — and in Article 4 of Law n. 21/2007, 12 June (concerning Crimina)ll
Mediation): ‘Mediation is an informal and flexible process, conducted by an impartial third
party, the mediator, who promotes an understanding between the defendant and the victim
and tries actively to find an agreement allowing the reparation of the damages caused by the
wrongful act and contributing to the restoration of social peace’.
Not suggesting a doctrinal definition for mediation, vide P. CosTA E SiLva, A nova face da
Justica - os meios extrajudiciais de resolucdo de controvérsias, Coimbra Editora, Lisboa, 2009
pp- 4‘3 f. Proposing a concept for mediation, cf. D. MoURA VICENTE, ‘A Directiva s’obre z;
Mediagio em Matéria Civil ¢ Comercial e a sua Transposi¢io para a Ordem Juridica
Portuguesa’, Estudos em Homenagem ao Professor Douior Paulo de Pitta e Cunha, Vol. III
Almedina, Coimbra, 2010, p. 100: ‘Voluntary process through which parties, with thé
assistance of one or more third parties deprived of decision-making powers, try to reach an
agreement in order to put an end to a dispute. [...] It is a dispute resolution mechanism based
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In Portugal, mediation is an alternative dispute resolution (ADR) device that
exists not only as a private means for solving disputes but is also integrated
within the public jurisdictional system. Indeed, this can be observed in two
main features established by Portuguese law: on one hand, there are public
mediation services, which organise lists of mediators and provide all the logistic
support for mediation. On the other hand, there is a network of informal courts
(Julgados de Paz), the procedure of which involves mediation.

The Julgados de Paz (‘Courts for the Peace’) are informal public courts
established with local authorities, which solve disputes by alternative means and
rules. Parties can freely submit civil disputes with a value inferior to € 5000
(excluding family and succession disputes) to a Court for the Peace. Each Court
for the Peace is formed with a Judge (who does not decide exclusively by legality

entirely on the will of the parties. They can put an end to it at any time, which is not possible
in arbitration. Mediation is, therefore, a mean for auto-settling disputes, although with the
assistance of a third party’ J.P. REMEDIO MARQUES, Acgdo Declarativa i Luz do Céddigo
Revisto, 2.# Edigdo, Coimbra Editora, Coimbra, 2009, p. 42: ‘Mediation constitutes a method
where, occurring a dispute, the parties use self-composition structures for solving the
content; the outcome is the product of the power of self-determine of the parties, even when
the solution is achieved with help of a third party, the mediator. The dispute solution is,
therefore, friendly and consensual’; L. D1as VaRGAS, Julgados de Paz e Mediagdo: uma nova
face da justiga, Almedina, Coimbra, 2006, p. 55 ‘Mediation is a proceeding intended to
provide dialogue, investigation of problems and its motivations, so that the parties may
clearly understand the conflict and the interests to be satisfied. When identified a common
aspect of the dispute, the parties can work together into an agreement, which settles the
quarrel in an acceptable and lasting way’; R. MARTINGO CRUZ, Mediagdo Familiar: Limites
Materiais dos Acordos e o seu Controlo pelas Autoridades, Coimbra Editora, Coimbra, 2011,
p. 32: ‘In Mediation, as conciliation and negotiation, there is cooperation between the parties
and they control the procedure. Beyond the control of the parties in all the process, there is
also the confidentiality, celerity and the cost economy’ S. FIGUEIREDO BANDEIRA, ‘A
mediagdo como meio privilegiado de resolugdo de litigios), Julgados de Paz e Mediagdo: um
novo conceito de justiga, Associagio Académica da Faculdade de Direito de Lisboa, Lisboa,

- 2002, p. 116: ‘Mediation is an extrajudicial resolution of disputes method of private, informal,
confidential, non-adversarial, voluntary and non-contentious nature, where the parties, with
their active and direct participation, are aided by a mediator that only takes responsibility for
getting them closer and helping them find themselves a negotiated and friendly solution to
the conflict’; A. SOARES DA COSTA E M. SAMUDIO LiMa, ‘Julgados de Paz: Andlise do Regime
Juridico’, Julgados de Paz e Mediagdo: um novo conceito de Justica, Associagio Académica da
Faculdade de Direito de Lisboa, Lisboa, 2002, p. 230: ‘Mediation is a non-judicial mean of
solving disputes, alternative to Court. lts main goal is to provide parties the possibility of
solving their contents in a friendly way. The mediator, in cooperation with the parties,
conducts the mediation process. Mediation has a private, informal, confidential, voluntary
and non-litigious nature’.

3 It is firm that the competence of Courts for the Peace is not exclusive: the common Courts are
also competent for the disputes admissible in Courts for the Peace. Ruling of the Supreme
Court of Justice n. 11/2007, 24 May 2007. Controversial is the question whether the accused
may refuse to be judged in a Court for the Peace and demand the cause submission to a
common court. Cf. M. TEIXEIRA DE SOUSA, ‘A competéncia dos julgados de paz: a alternativa
consensual — Anotacio ao Acérdie de Uniformizacdo de Jurisprudéncia n. 1172007, de 24
mayo 2007, proc. 881/2007’, Cadernos de Direito Privado, N. 22 (Abril/Junho), 2008, p. 57.
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criteria) and Mediation Services. Once a cause is started, a Pre-Mediation Session
takes place, which will explain the mediation process to the parties and check
their eligibility for solving their dispute by mediation. In this session, parties will
decide if they want to try to settle their cause using mediation or if they will
assign the dispute to the Judge. If they opt for mediation, they shall choose one
mediator from public lists available (if not, the Court for the Peace will assign
one authorised mediator), knowing that they can quit at any time. In the event of
quitting the mediation proceedings (or not accepting the use of mediation), the
Judge for the Peace shall decide the cause and his or her ruling is enforceable.

1.2. GOVERNING RULES AND LEGAL SOURCES OF
MEDIATION IN CIVIL AND COMMERCIAL MATTERS
IN PORTUGAL: THE IMPLEMENTATION OF
DIRECTIVE 2008/52/EC

1.2.1. Legal basis for mediation

The Portuguese Constitution establishes mediation* and Portuguese legislation

- applicable both to international and to internal disputes - fully complies with
Directive 2008/52/EC.

Therefore, if authorised mediation services are used prior to any civil dispute,
limitation and prescription periods are suspended until the success or failure of
mediation (Pre-Judicial Mediation - Article 249-A of the Civil Procedural
Code?). Further, even after a judicial dispute has commenced, Civil Courts can
halt the proceedings and refer the case to Mediation Services — public or private
(Article 279-A of the Civil Procedural Code$).

The mediation settlement is enforceable in court (Article 46 Civil Procedure
Code’). Concerning pre-judicial mediation, if parties should so wish, the Civil

In fact, Article 202, n. 4, of the Portuguese Constitution (concerning the Jurisdictional
Function) establishes “The law may create instruments and devices for non-judicial resolution
of conflicts’, and Article 209 n. 2 (concerning categories of Courts) “The law may create
maritime courts, arbitral courts and courts for the peace’. -
Article 249-A Portuguese Civil Procedure Code: ‘1 - The parties may, prior to submission of
any dispute in Court, apply to mediation systems for resolving such disputes. 2 - The use of
pre-judicial mediation systems approved by the Minister of Justice shall suspend the
limitation and prescription periods from the date it is requested the intervention of a
mediator’,

Article 279-A, n. 1, Portuguese Civil Procedure Code: ‘At any stage of the cause, and whenever
deemed appropriate, the judge may refer the case to mediation, suspending the proceedings,
unless either party expressly opposes such a referral’.

Article 46 Portuguese Civil Procedure Code: “The execution proceeding shall be based on:
[...] b) Public or authenticated documents, importing the establishment or recognition of any
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Court shall ratify the mediation settlement, certifying its compliance with

applicable legislation®.

Portuguese law adopts a monistic approach, applying the same mediation rules
both to national and cross-border disputes. In consequence, Portu.guese courts,
when solving international disputes — even under foreign su.bftant'lve law -, can
refer the cases to mediation proceedings, suspending the judicial dls.putes. .
Additionally, public mediation services are also available for 1nternatlona;
disputes: Courts for the Peace are established as Courts a.nd 'C.al’l be use
whenever there is international competence of the Portuguese judiciary system;
Public Mediation Services (specialised and within Courts for the Peace) can be
used by the parties, even though there are connections to other legal systems.

1.2.2. Public mediation services

Along with general rules for mediation, Portuguese legislation establishes, on
one hand, three public mediation services; on the other hand, a network o)f
informal courts that involve mediation services, useable within the court’s
procedure or as a public service available to disputing parties.

1.2.2.1. Public Mediation Services

There are now 3 public specialised mediation services: Family Mediation, Labour
Mediation and Criminal Mediation.

1.2.2.2. Julgados de Paz (Courts for the Peace)

These courts® have jurisdiction for the majority of civil disputes with' .a value
inferior to € 5.000, the procedure of which involves mediation. Add1t1f)nally,
their public mediation services may be used in any dispu’Fe - a§ long as it doe.sf
not handle rights and obligations that are not at the parties dlspl);)sal - even i
there is no jurisdictional competence of the Court for the Peacel®. This means
that mediation services established in a Court for the Peace are usable for almost

any dispute.

obligation; c) Private written documents, signed by the debtor, importing tf.le establ.ishmex.]t

or recognition of pecuniary obligations, which amount is determinable by simple ar}thmetlc

calculation in accordance with its provisions, or the obligation to hand over something or to
erform an action’. ‘ o . '

8 irticle 249-A, n. 3, Portuguese Civil Procedure Code: ‘The judicial ratlﬁcat.lon of t.hkel
agreement reached in pre-judicial mediation is intended to verify its compliance wit
legislation’. . .

9 Itg rules are mainly in Law No. 78/2001, 13t July, and in Decree (Portaria) of Ministry of
Justice n. 1112/2005, 28t October. N

10 Article 14 Decree of Ministry of Justice No. 1112/2005, 28" Octaber.
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1.2.3. Effects of mediation and compliance of Directive 2008/52/EC

Mediation existed in Portugal before the implementation of Directive 2007/52/
EC, as the 1966 Portuguese Civil Code expressly admits the transaction contract
- a ‘contract by which the parties prevent or end a dispute through reciprocal
concessions™! —, which is formally valid if concluded on written document and
leads to the end of a judicial dispute!2. Also, there are local courts (Courts for the
Peace) that involve mediation services. Additionally, any Court shall begin a
dispute resolution with an attempt at conciliation.

However, Portuguese law did not achieve, until 2009, some of the obligations of
the Directive - the suspension of the limitation and prescription periods, the
possibility of suspending judicial disputes with the purpose of using mediation
services and the confidentiality of the mediation process. Therefore, Law
n. 29/2009 of 29 July established these amendments to the Portuguese Civil
Procedure Code finalising the correct transposition of Directive 2008/52/EC.

Furthermore, it is possible to emphasise three instances of Portuguese legislation
going beyond the objectives prescribed by the Directive.

First, it must be noted that the settlement resulting from mediation is enforceable
(Article 46.° of the Portuguese Civil Procedure Code), even if it is written in a
private document; the Directive on the other hand only demanded the
possibility of requesting exequatur from a Court or a Notary!4.

Cf. Article 1248 Portuguese Civil Code. However, it is forbidden to use this mechanism over
rights and obligations, which are not at the parties’ disposal (Article 1249 Portuguese Civil
Code).

Cf. Portuguese Civil Procedure Code, Article 293 (It is permitted to the parties, in any
instance, to compromise on the cause’), Article 287 (‘The dispute ends by: [...] d) The
withdrawal, confession or transaction;), Article 300 (‘The confession, withdrawal or
transaction may be achieved by authentic public document or private written document,
according to the formal requirements of substantive law’).

Article 46 Portuguese Civil Procedure Code: “The execution proceeding shall be based on:

[...] b) Public or authenticated documents, importing the establishment or recognition of any —

obligation; c) Private written documents, signed by the debtor, importing the establishment
or recognition of pecuniary obligations, which amount is determinable by simple arithmetic
calculation in accordance with its provisions, or the obligation to hand over something or to
perform an action”.

It will be seen further that the mediation settlement is mandatorily submitted to written
form, according to Article 1250 Portuguese Civil Code: ‘Notwithstanding the provisions of
special laws, the preventive or non-judicial transaction must be formalised on public
document or authenticated private document, when it can derive some purpose for which one
of these forms is required, or on written document, in other cases’.

14 Article 6 of Directive 2008/52/EC.

332 Intersentia

Secondly, all content of mediation sessions is confidential and cannot be uscid. in
Court!5; the Directive only prescribes the confidentiality of information arising
out of or in connection with a mediation process. Thirdly, the mediation regime
is applicable not only to cross-border disputes (as was prescribed by Article 2 of
the Directive) but to all disputes.

Nevertheless, it is possible to identify a problem arising from the Portl}guese
legislation, concerning the compliance of European law: the suspension of
limitation and prescription periods in pre-judicial mediation only occurs when
using mediation systems approved by the Government'®. Therefore, even though
it is possible to use an ad hoc mediator (because any agreement ]?etween part.les
is enforceable and will cease the dispute), it shall not cause the time suspension
effect and, in consequence, will not successfully prevent judicial litigation!”.

The Portuguese Government, though, approved all public mediation services as
well as ‘mediation services of other Member States, as long as they are legally
recognised in the legal system where they belong’8. This means that f(.)re?gn
mediators will not need approval for achieving the limitation and prescription

period suspension effect.
1.2.4. Areas of law and issues in which mediation is available

Private mediation is available to end any kind of dispute, except over rights and
obligations that are not at the parties’ disposal™.

The public mediation services are available for selected disputes:

1) Family mediation services®® may be used for solving quarrels concerning
parental responsibility, divorce and separation, alimony (spousal support),

15 Article 249-C Portuguese Civil Procedure Code: ‘Except for the agreement, t'he conteflt of
mediation sessions is confidential and cannot be used as evidence in court, except in exceptlona:I
circumstances, in particular the protection of physical or psychological integ'rit}{ 9f any person.

16 Article 249-A of the Portuguese Civil Procedure Code: “The use of pr.e-jud1c1al med.lat%on
systems approved by the Minister of Justice shall suspend t.he 11)m1tat1on and prescription
periods from the date it is requested the intervention of a mefhator. o o

17 ‘This difficulty will not arise in the cases where mediation is us.ed after a judicial actl.onhls
running; in this case, the limitation and prescription periods will be suspended, even if the
mediator is not from the approved mediation systems. Cf. Article 279-A of the Portuguese
Civil Procedure Code.

18 Article 3, Decree of Ministry of Justice No. 203/2011, 20 May. .

19 Article 1248 Portuguese Civil Code: “Transaction is a contract by which the pa.rt.les prever}t or
end a dispute through reciprocal concessions} Article 1249 Portuguese C1v11. C’od.e: Thle
parties cannot compromise over rights and obligations which are not at the parties’ disposal,
nor about illicit contracts’.

20 Article 4 Decree of the Secretary of State of Justice No. 18 778/2007, 13 July.

333

Intersentia



2)

3)

4)

21

22

23

24
25

26
27

28
29
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child support, parental support and authorisation for using family names.
Additionally, the employment of mediation as an ADR device may be
inducted: before any divorce procedure (in Court or in a Civil Registry
Office), parties are informed of the existence and purposes of family
mediation services!; in judicial cases regulating parental responsibilities, the
Court may transmit the cause to mediation services?2,

Labour mediation services are available for any dispute between employers
and workers, (excluding quarrels related to work accidents or rights and
obligations that are not at the parties’ disposal)?? and for collective labour
conflicts?4.

Criminal mediation services are available for private crimes?® and semi-
public crimes®® committed against persons or patrimony, excluding crimes
punishable with more than 5 years imprisonment, sexual crimes, peculation,
corruption, crimes committed against victims under 16 years old and crimes
submitted to summary forms of criminal procedure?”.

Justice for the Peace mediation services may be used, on the one hand,
whenever there is competence of those courts - there is a list of civil disputes
with a value inferior to € 5.000 which may be solved in these informal courts,
which involve mediation in its procedure?s: actions to enforce obligations
(except where the creditor is or was a corporation); actions to enforce the
delivery of mobile property; disputes related to condominium regimes;
disputes between land owners related to passage, waters, windows, trees and
constructions; land property actions; contractual and non-contractual
liability; restitution in damages for some criminal offenses. On the other
hand, mediation services of the Courts for the Peace can be used for any
other disputes, even if the Judge of the Peace would not have competence?’.

Article 1774 Portuguese Civil Code: ‘Before the beginning of divorce proceedings, the Civil
Registrar or the Court must inform the spouses of the existence and objectives of family
mediation services’.

Article 147-D OTM: ‘At any stage of the cause and whenever it is considered appropriate, in
particular on parental responsibility regulation, the Judge may determine the intervention of
public or private mediation, ex officio with the consent of the parties, or at their request’. In
this case, mediation is free of any charge. Cf. Article 6 Decree of Secretary of State of Justice
No. 18778/2007, 13 July.

Agreement between Ministry of Justice, Labour Unions and Industry Associations, 5 May
2006.

Article 526 of the Portuguese Labour Code.

The private crimes are criminal offenses where the criminal procedure depends on complaint
and private accusation by the victim.

The semi-public crimes are criminal offenses where the criminal procedure depends on
complaint by the victim.

Law 21/2007, 12 July.

Law n. 78/2001, 13 July; Decree of Ministry of Justice 1112/2005, 28 October.

Article 16, n. 3, of Law No. 78/2001, 13 July.

Intersentia

2. OUT-OF-COURT MEDIATION
2.1. THE AGREEMENT TO MEDIATE

2.1.1. Form

Concerning the form of the agreement, Portuguese contract law is centred
around the principle of freedom to choose any form?°. Therefore, if parties wish
to use private mediation, they can agree to it by any form.

However, the request for public family mediation services and public labour
mediation services depends on written form or electronic form on the internet
(www.gral.mj.pt/); the use of mediation services in a Court for the Peace shall
also be requested in writing. Additionally, in Justice for the Peace mediation
services, there is one extra formality: prior to mediation, parties shall sign a
confidentiality agreement, in writing®'.

2.1.2. Content

The content of the agreement is not legally determined - parties can freely
discuss the content of the mediation agreement; the law applicable shall be
determined by the Rome I Regulation®2.

2.1.3. Effects

A distinction must be drawn between an agreement that leads to private
mediation and the pact to use public mediation services. In the first case, the
contract will bind the parties to the terms they agree to; when using public
mediation services, however, the parties compromise to be physically in
mediation sessions, conserving the right to be accompanied by legal
representatives®®. Additionally, parties have the right to quit mediation at any
time34. The agreement to mediate within public services will also imply the

30 Article 219 Portuguese Civil Code: “The validity of a contract is not dependent on observance
of special form, except when the law requires it" o

3 Article 52 Law No. 78/2001, 13 July: “The parties must sign, in advance, a mediation
agreement, under which assume that mediation is confidential’. .

32 Regulation (EC) No. 593/2008 of the European Parliament and of the Council, of 17 June
2008, on the law applicable to contractual obligations.

33 Article 10 Decree of Minister of Justice No. 1112/2005, 28 October; Article 7 Regulation of
Criminal Mediation System, approved by Decree of Ministry of Justice No. 68-C/2008,
22 January.

34 Article 55 Law No. 78/2001, 13 July; Article 12 Decree of Minister of Justice No. 1112/2005, 28
October; Article 4.0 i) Agreement between Ministry of Justice, Labour Unions and Industry
Associations, 5 May 2006; Article 10, b) Regulation of Criminal Mediation System, approved
by Decree of Ministry of Justice No. 68-C/2008, 22 January.
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nomination of a mediator by public services (alphabetically chosen from the lists
of mediators in that service)’>. However, in Courts for the Peace mediation
services, it is possible for the parties to choose a mediator from the list3S.

In any case, the assigned mediator becomes obliged to be physically present
in mediation sessions and to act as an impartial and independent participant,
creating the conditions for parties to develop their own solution. He or she
assumes the responsibility for organising and conducting the proceedings,
asking questions and investigating the facts, so that parties may freely commit to
a fair outcome of their content?.

The mediation agreement will also affect national courts. If a judicial proceeding
was already taking place, the proceeding is suspended until the end of the
mediation procedure, for a maximum of 6 months38,.

Prior to a judicial dispute, the mediation agreement suspends prescription
and limitation periods while the mediation takes place, as long as parties use an
approved mediation service®. The use of authorised mediation services can be
proved to the court with a document issued by mediation services mentioning
the parties’ identification, the mediation object, the date of the mediation
request, the result of the mediation process and its date®0. If a settlement is not
accomplished, prescription and limitation periods resume at the moment the
mediation process is stopped, which is stated by mediation servicesl. If a

3 Cf. Article 2 Decree of Minister of Justice No. 1112/2005, 28 October; 4 of Agreement between
Ministry of Justice, Labour Unions and Industry Associations, 5 May 2006; Article 6 of
Regulation of Criminal Mediation System, approved by Decree of Ministry of Justice
No. 68-C/2008, 22 January.

36 Article 3, n. 4, Decree of Minister of Justice No. 1112/2005, 28 October.

37 Article 35 Law No. 78/2001, 13 July, and Article 16 Decree of Minister of Justice

No. 1112/2005, 28 October (concerning Justice for the Peace Mediation Services); Article 7

Decree of the Secretary of State of Justice No. 18778/2007, 13 July (concerning Family

Mediation System); Article 14 Regulation of Criminal Mediation System, approved by Decree

of Ministry of Justice No. 68-C/2008, 22 January (Criminal Mediation).

Article 279-A, n. 2, Portuguese Civil Procedure Code: ‘Notwithstanding the preceding

paragraph, the parties may agree to solve the dispute by mediation, deciding the suspension

of judicial proceedings for the maximum period mentioned in paragraph 4 of the preceding

Article’.

Article 249-A Portuguese Civil Procedure Code: ‘1 - The parties may, prior to submission of

any dispute in Court, apply to mediation systems for resolving such disputes. 2 — The use of

pre-judicial mediation systems approved by the Minister of Justice shall suspend the

limitation and prescription periods from the date it is requested the intervention of a

mediator’. As seen before, the approved mediation services are the public mediation systems

and the mediation services of other Member States, as long as they are recognised in the State
of origin. Article 3 Decree of Ministry of Justice No. 203/2011, 20 May.

40 Article 4 Decree of Ministry of Justice No. 203/2011, 20 May.

4 Article 249-A, n. 3 and n. 4 Portuguese Civil Procedure Code: ‘3 - The limitation and
prescription periods resume the moment one of the parties refuses to continue the mediation
process, as well as when the mediator determines the end of the mediation process. 4 - The
lack of agreement and refusal to continue mediation referred in the preceding paragraph
shall be upheld by mediation services’.

38

39
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settlement is achieved, it means parties have made a transaction contract, which
binds them and waives the contested rights. This settlement can also be proved

by mediation services??.

The breach of a mediation agreement (by the parties or the mediator) amounts to
contractual liability, in general terms. Furthermore, regarding public mediatio?
services, parties shall answer to a satisfaction inquiry concerning the mediator’s
behaviour, which may lead to the exclusion of him or her from public lists*3.

2.2. THE MEDIATOR: SELECTION, TRAITS, FEES,
CHALLENGE/RESIGNATION, CONFLICT OF
INTERESTS/CODE OF CONDUCT, RELATION WITH
OTHER ACTORS (MAINLY PARTIES)...

2.2.1. Selection

In private mediation, parties may choose any person as mediator, since there are
no mandatory requirements. However, mediation performed by unofficial
mediators will not suspend limitation and prescription periods*4. Portuguese
Law appoints Public Notaries as adequate for private mediation services®>.

In public mediation services, a mediator will be assigned from public lists of
chosen professionals, recruited by open tender and included in lists published in
the official journal (Didrio da Republica). There are legal requirements that must
be fulfilled in order to apply to the public tenders?é: being over 25 years old;
being in full possession of civil and political rights; having an adequate superior

42 Article 3 Decree of Ministry of Justice No. 203/2011, 20 May.

43 Article 33° Law No. 78/2001, 13 July and Article 19 Decree of Ministry of Justice
No. 1112/2005, 28 October (Justice for the Peace mediation services); Article 9 Decree of
Secretary of State of Justice No. 18778/2007, 13 July (family mediation servi.ceﬁ); Article 5
Agreement between Ministry of Justice, Labour Unions and Industry Associations, 5 May
2006 (labour mediation services); Article 12 and 18 Regulation of Criminal Mec.llaflon
System, approved by Decree of Ministry of Justice No. 68-C/2008, 22 January (criminal
mediation services). .

4 Article 249-A Portuguese Civil Procedure Code: 1 - The parties may, prior to submission of
any dispute in Court, apply to mediation systems for resolving such disputes. 2 - The use of
pre-judicial mediation systems approved by the Minister of Justice shall susp.end the
limitation and prescription periods from the date it is requested the intervention of a
mediator.

As we've seen before, the approved mediation services are the public mediation systems and
the mediation services of other Member States, as long as they are recognised in the State of
origin. Article 3 Decree of Ministry of Justice No. 203/2011, 20 May.

45 Article 4 m) of the Statute of Notaries (version of Law No. 15/2011, 25 January).

46 Article 31 of Law No. 78/2001, 13 July; Regulations on selection of Mediators approved by
Decree of Ministry of Justice No. 282/2010, 25 May, and Article 12 Law No. 21/2007, 12 June.
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degree; having successfully completed a mediation training course approved by
the Ministry of Justice; being an adequate person?’ and knowing the Portuguese
language.

There is a list of mediators for each Court for the Peace?$, and for each centre of
Family Mediation*? and of Labour Mediation®°. Within the Court for the Peace
mediation services it is possible for the parties to choose the mediator from the
list.

2.2.2. Challenge and resignation; conflict of interests check

Within the Courts for the Peace mediation services, the disqualification regime
of Judges in national courts is applicable®!. Additionally, mediators included in
the list of a Court for the Peace may not work as a lawyer in that Court for the
Peace”?; the mediator of a case cannot intervene, in any way, in that-dispute after
the mediation (arbitration, judicial proceedings or psychological support*?) and
cannot be witness in a judicial dispute between the parties connected with the
mediation services he provided>4.

Within the remaining public mediation services, it is established that the
mediator of a case cannot intervene, in any way, in that dispute after the
mediation: arbitration, judicial proceedings or psychological supports.
Moreover, whenever the mediator does not assure his or her independence and
impartiality - for legal, ethical or deontological reasons — he or she shall
interrupt the mediation process and request his or her substitution?s.

In private mediation, there are no mandatory rules: parties may choose
whomever they decide and there are no rules on resignation or challenge.

47
48
49

Authors interpret this requirement as ‘not having been convicted for intentional crimes’,

There is a public network of Courts for the Peace in all national territory.

There are 15 centres for Family Mediation: Almada, Amadora, Barreiro, Braga, Cascais,

Coimbra, Leiria, Lisbon, Loures, Mafra, Oeiras, Oporto, Seixal, Settbal and Sintra. Article 5

Decree of the Secretary of State of Justice No. 18778/2007, 13 July.

There are 2 centres for Labour Mediation: Lisbon and Oporto.

>t Article 21 Law No. 78/2001, 13 July: ‘Judges for the Peace and Mediators are submitted to the
judicial disqualification (recusal) regime established in civil procedure law for the Judges’.
Therefore, it is applicable the regime of the Portuguese Civil Procedure Code, Articles 125 to 136.

32 Article 30, n. 3, Law No. 78/2001, 13 July.

5% Article 17, n. 2, Decree of Minister of Justice No. 1112/2005, 28 October.

34 Article 17, n. 3, Decree of Minister of Justice No. 1112/2005, 28 October.

> Article 7, n. 3, Decree of the Secretary of State of Justice No. 18778/2007, 13 July. Article 15,
n. 3, Regulation of Criminal Mediation System, approved by Decree of Ministry of Justice
No. 68-C/2008, 22 January.

56 Article 17, n. 5, Decree of Minister of Justice No. 1112/2005, 28 October (Justice for the Peace);

Article 72, n. 2, Decree of the Secretary of State of Justice No. 18778/2007, 13 July (Family

Mediation); Article 15.°, n. 3, Regulation of Criminal Mediation System, approved by Decree

of Ministry of Justice No. 68-C/2008, 22 January (Criminal Mediation).

50
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2.2.3. Fees

In private mediation, there are no rules concerning fees: fees may be freely
established.

In Courts for the Peace mediation services, the fees are € 25 for the Pre-
Mediation session, € 0,35 per kilometre between the professional domicile ?f
the mediator and the location of the Court for the Peace and the value of paid
tolls?8, € 110 if a settlement is achieved and € 90 if the parties did not reach an

agreement.

In family mediation services and labour mediation services, the fees are € 120 if
a settlement is achieved, € 100 if the parties did not reach an agreement an(.i €25
if, despite the evidenced diligences and efforts of the appointed mediator, it was
impossible to perform the mediation procedure®.

2.24. Code of Conduct

There is no national ‘Code of Conduct for Mediators’. However, the Portuguese
administration adopted and translated the European Code of Conduct of
Mediators, from the European Commission. Therefore, the supervision of

mediators’ activity is referenced to that Code®!.

2.3. PROCEDURE OF MEDIATION: BASIC PRINCIPLES,
VENUE, TIME LIMITS...

2.3.1. Legal principles and the role of the mediator

Regarding public mediation services, several legal principles are establisljled in
Portuguese legislation®%: the principles of private resolutio.n .of the dispute,
physical attendance of the parties, informality, conﬁdentlapty, fre.ee(.iom of
accepting mediation (there isn’t mandatory mediation) and impartiality and

independence of the mediator.

57 As explained further, the litigious parties in a Court for the Peace .attend a pr.e-mediat}on
session, where a mediator explains the purposes and nature of mediation proceedings. Article
1 Decree of Secretary of Justice No. 22312/2005 (2nd serie), 14 October.

58 Article 3 and 6 Decree of Secretary of Justice No. 22312/2005 (274 serie), 14 October.

59 Article 8 Decree of Secretary of Justice No. 22312/2005 (2nd serie), 14 October. .

60 Article 10 Article 6 Decree of Secretary of State of Justice No. 18778/2007, 13 Iully;.Artlcle 4 of
Agreement between Ministry of Justice, Labour Unions and Industry Associations, 5 May
2006.

61 A.Soares da Costa e M. Samudio Lima, supran. 2, 195.

62 Article 35 Law No. 78/2001, 13 July.
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There is a strict confidentiality rule in mediation: all content of mediation
sessions is confidential and cannot be used in court, whether it is a private
mediation or the result of public mediation servicess3. The Courts for the Peace
mediation legal regime extensively repeats this rule64 and, in these mediation
services, parties shall sign a confidentiality agreement prior to mediation>.

The use of mediation is limited: in private law, mediation is not usable for rights
and obligations that are not at the parties’ disposal®®; in criminal law, it cannot
result in measures that restrict the defendant’s freedom, which affront the
defendant’s dignity or last for more than 6 months®”.

The mediator is an impartial and independent party, with no enforcing powers,
who must create conditions for the parties to develop their own solution.
Therefore, the mediator will not suggest a solution: he or she will organise and
conduct the proceedings, asking questions and investigating the facts, so that the
parties may freely commit to a fair outcome of their contents8.

8 Article 249-C Portuguese Civil Procedure Code: ‘Except for the agreement, the content of

mediation sessions is confidential and cannot be used as evidence in court, except in

exceptional circumstances, in particular the protection of physical or psychological integrity

of any person’.

Article 52, n. 2 and n. 3 Law No. 78/2001, 13 July: “The parties, their legal representatives and

the mediator shall keep confidentiality of all declarations enunciated in mediation

proceedings. The parties shall not have access to the documents written by the mediator’;

Article 13 Decree of Minister of Justice No. 1112/2005, 28 October: “The confidentiality

obligation concerns all the information regarding the content of mediation proceeding and

can only be breached for protecting the physical or psychological integrity of someone’.

Article 52, n. 1, Law No. 78/2001, 13 July: “The parties must sign, in advance, a mediation

agreement, under which assume that mediation is confidential’,

Article 16, n. 3, Law No. 78/2001, 13 July (Justice for the Peace Mediation); Article 1

Agreement between Ministry of Justice, Labour Unions and Industry Associations, 5 May

2006 (Labour Mediation System); Article 4 Decree of the Secretary of State of Justice

No. 18778/2007, 13 July (Family Mediation System); Article 1249 Portuguese Civil Code

(Private Mediation).

67 Article 6, n. 2, Law 21/2007, 12 June.

68 This is widely expressed in Portuguese Law: Article 35 Law No. 78/2001, 13 May (concerning
Courts for the Peace Mediation Services): “The mediator is an impartial and independent
third party, who has no powers to enforce a solution. The mediator is responsible for
organising and conducting the mediation proceedings, using his or her theoretical knowledge
and life experience in benefit of the people who asked for mediation services, Mediator shall
try to accomplish the best and fairest useful agreement satisfying both parties’ Article 16
Decree of Minister of Justice No. 1112/2005, 28 October (concerning Courts for the Peace
Mediation Services): ‘Mediator cannot suggest or enforce a solution to the parties; he shall aid
them to communicate, asking questions and investigating the subjects in order to help the
parties to create options for a fair, equitable and lasting agreement, freely accomplished’;
Article 7 Decree of the Secretary of State of Justice No. 18778/2007, 13 July (concerning family
mediation services): “The mediator is a specialised professional, who acts with no enforcing
powers in a neutral and impartial way, clarifying the parties about their rights and duties to
the mediation proceeding. If parties agree, he or she will carry out the mediation proceeding
in the sense of a fair and equitable agreement, which ends the dispute’; Article 14 Regulation

64

65

66
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2.3.2. Venue

In private mediation, there are no rules on this matter: the parties freely

determine the venue.

The venue is legally determined, however, in public mediatic.m services.lMed'latlt(;lr;
proceedings within Courts for the Peace mediation serV%ces takf: RS = ;
Court for the Peace®®; mediation proceedings within family r’nedlan?n serv1tci:
may take place in any suitable location, prox{id(?d by any publ.lc .or prlvajceezr;n ay
or by the parties’%; mediation proceedings within l.abour @edlatlon setrvm Sud};
take place in specially arranged locations or in suitable existent str;ic urecsl,. uch
as public services, arbitration centres or C-ourts for the P.eace ; mef ia o
proceedings within criminal mediation services take p'lace in Court§ 0;‘2
Peace facilities or, if necessary, the Government may provide other locations’.

2.3.3. Duration and time limits

In private mediation, parties may define the rules for r.nediation proceediflgz;
therefore, there is no mandatory time limit. However, it ml.lSt be em.phasflsiz1

that, if a judicial action is suspended for mediation p;‘fceedmgs by will of the
parties’, the maximum suspension period is 6 months’®.

In public mediation services — beyond general ru.les applicab'le t’o priv'ate
mediation - there are special norms regarding mediation pro.ceftdlngs (.iuratlon
and time limits. Therefore, within Courts for the Peace mediation ser7\;1ces', ﬂjle
mediator has full power to decide the duration of mediation process’; within

of Criminal Mediation System, approved by Decree of Ministry of Justice Nfo. 68;5/2;112;{
January (Crimina) Mediation): ‘The criminal mediator canr}ot suggest of;’ enforce thz s o
the agreement; he or she shall aid the parties to commumcate and re ect over t flzeel X
helping them to consider options to a fair, equitable and lasting agreement, y

accomplished’. 1
69 Article 51, n. 3, Law No. 78/2001, 13 July. ‘
70 Article 2, n. 2, Decree of the Secretary of State of Justice No. 18778/2007, 1.3 July. 4 indust
7L Article 4 ¢) Agreement between Ministry of Justice, Labour Unions and Industry

Associations, 5 May 2006. o
72 Article 8 Regulation of Criminal Mediation System, approved by Decree of Ministry of

stice No. 68-C/2008, 22 January. ‘
B {;lrticle 279-A, n. 1 and n. 2, Portuguese Civil Procedure Code: ‘At any.stége of the cause, ar}l]d
whenever deemed appropriate, the judge may refer the case to mediation, .suspeng}ng ihe
proceedings, unless either party expressly opposes such a refegral; I:Iif)t:ylths(;an. dllrrllgg thz
i : i to solve the dispute by mediation, deci
receding paragraph, the parties may agree . : .
Suspensifnpofjudicia] proceedings for the maximum period mentioned in paragraph 4 of the
preceding Article’. ture Cod
74 Article 279, n. 4, Portuguese Civil Procedure Code. o
75 A;ticle 53 Law No. 78/2001, 13 July: “The mediator shall evaluate the success of mediation

sessions and decide of its continuation. He shall lead the proceedings trying to sf)ncltuc)]e them
in an acceptable period of time, according to the complexity and nature of the dispute’.
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labour mediation services, there is a time limit of three months, except if the
parties expressly renew their will to mediate and if the mediator agrees to the
proceedings’ extension’8; within criminal mediation services, there is a time
limit of three months, except if the mediator believes there is a strong possibility

of an agreement - in this case, the mediator will ask the State Attorney for an
extension, in a maximum of 2 months?’.

2.4. THE MEDIATOR AND JUDICIAL AND NON-JUDICIAL
AUTHORITIES

2.4.1. Mediation and national courts

Prior to any mediation proceedings, national courts play a role in promoting the
use of that device of dispute resolution, which is visible in several rules. On the
one hand, costs of judicial proceedings are aggravated if the parties could have
submitted their dispute to ADR yet did not do s07%; secondly, if parties decide to
submit their dispute to mediation in any approved mediation service, limitation
and prescription periods are suspended?’; thirdly, in any civil dispute, parties

may decide to suspend the judicial proceedings and submit the case to mediation
proceedings®?,

Additionally, judicial authorities may induct mediation: in any civil dispute, the
Judge may decide to suspend judicial proceedings and refer the case to
mediation®); in judicial processes regulating parental responsibilities, the Court
may transmit the cause to mediation services (if an agreement is achieved, the

7 Article 4 g) Agreement between Ministry of Justice, Labour Unions and Industry

Associations, 5 May 2006.

Article 9 Regulation of Criminal Mediation System, approved by Decree of Ministry of
Justice No. 68-C/2008, 22 January.

Generally, the winning party does not pay a share of the court fees. If the petitioner could
have used any ADR and didn’t do so, he will pay that share even in case of success. Article
447-D, n. 4, Portuguese Civil Procedure Code: 4 - The suitor that, having the possibility to
use structures of alternative dispute resolution, opts for resorting to judicial proceedings,
supports the expense of his party costs regardless of the outcome of the action, unless the
opposing party has made impossible the use of alternative means of resolving the dispute’.
Article 249-A of the Portuguese Civil Procedure Code: ‘The use of pre-judicial mediation
systems approved by the Minister of Justice shall suspend the limitation and prescription
periods from the date it is requested the intervention of a mediator’.

Article 279-A, n. 2, Portuguese Civil Procedure Code: ‘Notwithstanding the preceding
paragraph, the parties may agree to solve the dispute by mediation, deciding the suspension
of judicial proceedings for the maximum period mentioned in paragraph 4 of the preceding
Article’.

Article 279-A, n. 1, Portuguese Civil Procedure Code: ‘At any stage of the cause, and whenever
deemed appropriate, the judge may refer the case to mediation, suspending the proceedings,
unless either party expressly opposes such a referral’.

77

78

79

80

81
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Court ratifies it)%%; in a judicial divorce procedure, parties‘ e ir%fc.)rmed of theS
existence and purposes of family mediation services®3; in )udl}c:al prsczsz;
concerning crimes committed by children under 16 years old, the partie
encouraged to find a solution using mediation procedures.

i ify the
After the mediation procedure, national courts may be asked't}cl) ratllf?r e
mediation settlement, in order to guarantee its accordance with applic

legislation®4.
2.4.2. Mediation and non-judicial authorities

jati i lic
A relationship can be established between mediation proceedl.ngs anddl?utl?
Notaries and Civil Registrars. Public notaries may provide prlve}ilte media 1or;
i ivi i i spouses O
services®; in divorce proceedings, civil registrars shall inform the sp

. . - . 86
the existence and purposes of family mediation services™.

2.5. THE FAILURE OF MEDIATION: MEANING AND
CONSEQUENCES

The failure of mediation means the parties did not achieve a settlement or

quitted the mediation procedure.

No consequences arise for the parties: they can stil'l solve the disptclltedlrl; Cca):;; (())rf
in any other ADR. Therefore, if a judicial proceedmg was suispen ed bec e
the mediation, it will resume?’; if a judicial proceeding was not. in pr'ogres e
limitation and prescription periods resume®®. Further, the mediator is not

82 Article 147-D OTM: ‘At any stage of the cause and whenever it is considered appropriate, in

i i i ntion of
particular on parental responsibility regulation, the Judge may determine the interve

. . "
ublic or private mediation, ex officio with the consent of the parties, or at their reqlfiestticr;
fhis case, mediation is free of any charge. Cf. Article 6 Decree of Secretary of State of Jus
No. 18778/2007, 13 July.
85 Article 1774 Portuguese Civil Code:
Registrar or the Court must inform the spo

ediation services’. ( o . ' "
8 ?rticle 249-A, n. 3, Portuguese Civil Procedure Code: “The judicial ratification of the

is i ify i i with
agreement reached in pre-judicial mediation is intended to verify its compliance

‘Before the beginning of divorce proceedings, the Ci‘./il
uses of the existence and objectives of family

legislation’. )
85 Agticle 4 m) of the Statute of Notaries (versmn}:)fi;avsf N(?. 15/%%1,’012?&2&,12%5 .
i ivi -‘ the beginning o s \
86 le 1774 Portuguese Civil Code: ‘Before . cedi
g;;li(;terar or the Cgourt must inform the spouses of the existence and objectives of family
diation services’. o . o o
87 ireticle 279-A, 1. 3, Portuguese Civil Procedure Code: ‘Noting the impossibility of med1alt11rc;rex
reement, the mediator informs the court, preferably-electronically; the proceedings res
a8 ’ . >
automatically without any act of the judge or of tlh; secrztary .COde s~ The imitation and
Civil Procedure : -
88 icle 249-A, n. 3 and n. 4 Portuguese ' . 1 2
Aretirc;ption periods resume the moment one of the parties refuses to continue the mediation
pr
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responsible for the failure of mediation proceedings®?, although in public
mediation services, this produces an effect on the mediator’s fees%.

2.6. SUCCESSFUL MEDIATION AND THE MEDIATION

AGREEMENT: FORMAL REQUIREMENTS, EFFECTS
AND ENFORCEABILITY

2.6.1. Meaning and formal requirements

The success of the mediation procedure means parties decided to end their
dispute, concluding an agreement (binding contract). Although Portuguese
contract law is oriented by the principle of freedom to choose any form®., the
mediation settlement is mandatorily submitted to written form92.

2.6.2. Effects and enforceability of mediation settlements

Mediation settlements achieved within Court for the Peace mediation services
are written, signed by the parties and immediately ratified by the Judge for the

process, as well as when the mediator determines the end of the mediation process. 4 - The
lack of agreement and refusal to continue mediation referred in the preceding paragraph
shall be upheld by mediation services’.

Article 16, n. 3, Decree of Minister of Justice No. 1112/2005, 28 October: ‘Except in case of
intentional fault, the mediator cannot be held responsible, by any party, for acts and
omissions related to the mediation, as long as they are according with ethical rules, norms
agreed by the parties and the mediation regulation’.

In a Court for the Peace mediation services, according to Article 8, Decree No. 22312/2005
(27 serie), 14 October, the mediator is paid (besides transport expenses) € 110 in case of
achieving an agreement and € 90 if it fails; in family mediation services, Article 10 Decree
No. 18 778/2007 establishes the payment of € 120 in case of successful mediation and € 100 in
case of failure; in labour mediation services, Article 4 of Agreement between Ministry of
Justice, Labour Unions and Industry Associations, 5 May 2006, establishes the payment of
€120 in case of successful mediation and € 100 in case of failure.

Article 219 Portuguese Civil Code: “The validity of a contract is not dependent on observance
of special form, except when the law requires it’.

Cf. Article 1250 Portuguese Civil Code: ‘Notwithstanding the provisions of special laws, the
preventive or non-judicial transaction must be formalised on public document or
authenticated private document, when it can derive some purpose for which one of these
forms is required, or on written document, in other cases’. This rule is repeated in other legal
provisions regarding mediation. Article 56 Law No. 78/2001, 13 July: “If parties achieve an
agreement, it will be written and signed by the parties and the mediator, for immediate
ratification by the Judge for the Peace, valuing as a Court decision’; Article 279-A, n. 5,
Portuguese Civil Procedure Code: ‘Mediation settlements shall be referred to Court,
preferably electronically, following the terms defined for the transaction’; Article 300 Civil
Procedure Code: “The confession, withdrawal or transaction may be achieved by authentic

public document or private written document, according to the formal requirements of
substantive law’.

89

90

91

92
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Peace, amounting to decisions of the Court for the Peace®>. A d.ecision of t£14e
Court for the Peace is legally equivalent to a ruling of a formal national Cour.t J
Therefore, the agreement is mandatory and can be enforced in any Court, ending
the dispute the same way a judicial decision would.

Other mediation settlements form a mandatory trans.action contract®® that
modifies, extinguishes or creates rights. It is enforceable in Court whe}?evzr or:;
of the parties assumes or recognises the oblige.ltion' to pay g sum, to atnf (;\l/re
something or to perform an action®®. If formalised in a .pl:lbllf: documen f g.dal
obligations are also enforceable®’. If used prior to a c1\./11 dl.spugtse (prfe—ilu i "
mediation), settlements may be referred to Court for ratification®®, whic . c01.1

be useful when the settlement does not fulfil the requirements for constituting
the base of execution proceedings or when the parties want to execute the

agreement in other European States®.

The achievement of a mediation settlement can generate other effects upon national
courts: in fact, if there was a judicial proceeding in national courts, th(;:osl‘.ettlement
ends it19°. In this case, mediation settlements shall be referred to Court™.

It should be emphasised that mediation settlements do not make th.e mediator
responsible for their compliance or for his or her acts in relation to the

93 N. 1 of Article 56 Law No. 78/2001, 13 July.

9 Article 61 Law No. 78/2001, 13 July. . .

9 Article 1248 Portuguese Civil Code: “Transaction is a contract by which the parties prevent or
end a dispute through reciprocal concessions’. ‘ . ' .

%  Article 46 Portuguese Civil Procedure Code: “The execution proceec%mg shall be based.tf)r;
[...] ¢) Written documents, signed by the debtor, importing the estabh.shmen‘t or rec;)gfu io
o.%.pecuniary obligations, which amount is determinable by simple ar1t}.1met1c calcu ?tlon in
accordance with its provisions, or the obligation to hand over something or to perform an
action’. . .

97 If the agreement is formalised in public document (or authenticated prlvat.e.documznt),
future obligations can also be enforced, according with Article 50 Portuguese Civil l?(riocfe ure
Code: ‘Public documents or authenticated documents, where part1e§ agréed‘ tq provide u;ure
benefits or future obligations may provide the basis for execution, if .1t is proven dyba
document issued in accordance with the provisions contained therein or .covere y
enforceable document, that some provision was made for completion of the business or any
duty that was formed’. ‘ o . .

i Art}i,cle 249-A, n. 3, Portuguese Civil Procedure Code: “The Jud1c1a.1 ratlﬁcat}on of t~h}el
agreement reached in pre-judicial mediation is intended to verify its compliance wit
legislation’. o116

99 This is the opinion of Ddrio MOURA VICENTE, supra n.2,p. 116. o

10 Cf Portuguese Civil Procedure Code, Article 293 (It is perm1.tted to the parties, 1dx; Ey
instance, to compromise on the cause’) and Article 287 (“The dispute ends by: [...] e
withdrawal, confession or transaction;’). ‘ o

101 Article 279-A, n. 5, Portuguese Civil Procedure Code: ‘Mediation settlements sh.all ’be
referred to Court, preferably electronically, following the terms defined for the transaction’.
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mediation'%%; however, in public mediation systems, the success of mediation
affects the mediator’s fees.

There are no specific rules concerning the addition of mediation settlements
to public registries. However, the mediation settlement is of the nature of a
transaction contract!%?, able to generate effects accessible to public registries, if
formalised correctly'®4, Therefore, as an example, if parties end their dispute over
an inheritance establishing the distribution of land property and if they

formalise the settlement on a public document, this contract may be logged on
the Land Registry.

2.7. COSTS AND AVAILABILITY OF LEGAL AID

As regards private mediation, there are no rules concerning costs: they may be
freely established. ’

The costs for using public mediation services are fully regulated in legislation,
though: each party pays € 25 for Courts for the Peace mediation services {out-of-
Court mediation)!%; concerning family mediation services and labour mediation
services, there is a fee of € 50 for each party (however, mediation is free when the
case was submitted to mediation by a decision of a Judge)!%6; the use of criminal
mediation services is free of charge!?”,

Parties who cannot afford the costs will not pay the mediation costs, as the legal
aid system can be used for public mediation services'%8. However, there is no legal
aid for private mediation.

102 Article 16, n. 3, Decree of Minister of Justice No. 1112/2005, 28 October: ‘Except in case of

intentional fauli, the mediator cannot be held responsible, by any party, for acts and
omissions related to the mediation, as long as they are according with ethical rules, norms
agreed by the parties and the mediation regulation’.

Article 1248 Portuguese Civil Code: ‘Transaction is a contract by which the parties prevent or
end a dispute through reciprocal concessions’.

Article 1250 Portuguese Civil Code: ‘Notwithstanding the provisions of special laws, the
preventive or non-judicial transaction must be formalised on public document or
authenticated private document, when it can derive some purpose for which one of these
forms is required, or on written document, in other cases’.

Order of Secretary of State of Justice No. 8386/2002 (24 serie), 27 March.

Article 6 Decree of Secretary of State of Justice No. 18778/2007, 13 July and Article 4.° c) of the
Agreement between Ministry of Justice, Labour Unions and Industry Associations, 5 May
2006.

Article 13 Regulation of Criminal Mediation System, approved by Decree of Ministry of
Justice n. 68-C/2008, 22 January.

Article 9 and annex I of Decree of Ministry of Justice No. 10/2008, 3 January.

103
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3. COURT-ANNEXED MEDIATION
3.1. LEGAL BASIS AND AREAS OF LAW COVERED

Court-annexed mediation is possible when a dispute is submitted to special
Courts — the Courts for the Peace. As explained above, Courts for. the Peace are
informal public Courts established with local authorities. Paljtles car{ freelzif
submit civil disputes with a value inferior to € 5000 (excluding family an
succession disputes) to a Court for the Peace!®. This court ha's a Judge (who does
not decide exclusively by legality criteria) and mediation services.

The legal basis for this kind of mediation can be found in Law No. 78/2001, '13
July (which establishes the public network of Courts for the Peace and rules its
proceedings, embracing mediation as a part of the Court procedure) and D.ec.ree
of Minister of Justice No. 1112/2005, 28 October - which regulates mediation
services within the Courts for the Peace.

There is a list of civil disputes with a value inferior to € 5,000 which may be
solved in the Courts for the Peace (which involve mediation): actior?s to enff)rce
obligations (except the ones where the creditor is or was a c0¥porat10n); actions
to enforce the hand out delivery of mobile property; disputes related to
condominium regimes; disputes between land owners related to passage, waters,
windows, trees and constructions; land property actions; contractual and non-
contractual liability and restitution in damages for some criminal offences.

3.2. APPOINTMENT OF THE MEDIATOR AND VENUE

When the parties decide to submit their dispute to mediétion procedt-lre, ‘Ehe
secretary of the Court for the Peace assigns a mediator from .1ts. lﬁ(t),
alphabetically. Though, the parties may choose a mediator from the p}lbllc list B
Mediators included on lists are recruited by open tender and are 1nc1u<,ied' in
public lists of mediators, published in an official journal (Didrio da Reptblica)
and there is a list of mediators for each Court for the Peace!!!.

i 2
Mediation proceedings take place in the Court for the Peace!l?.

109 [t is firm that the competence of Courts for the Peace is not exclusive: the common Courts are
also competent for the disputes admissible in Courts for the'Pea.ce. Ruling of the Su;()ireme
Court of Justice n. 11/2007, 24 May 2007. A controversial question is whether. the accysed {[nay
refuse to be judged in a Court for the Peace and demand that the cax’lse is submitted to a
common court. Cf. M. Teixeira de Sousa, ‘A competéncia dos julgados...’, 57.

10 Article 3, n. 4, Decree of Minister of Justice No. 1112/2005, 28 Octol?er,

Ul There is a public network of Courts for the Peace in all national territory.

112 Article 51, n. 3, Law No. 78/2001, 13 July.
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3.3. ORGANISATION OF THE MEDIATION PROCEDURE

The Court for the Peace is a real national court, which comprises mediation services:
trying voluntary mediation is one of the steps of the procedure of these courts.

Once a cause is started, a Pre-Mediation Session takes place, conducted by a
specialised mediator. This session aims to explain the mediation process to the
parties and check the parties’ suitability for solving their dispute by mediation!13.
In this session, parties will decide if they want to try to solve their cause by
mediation or if they will assign the dispute to the Judge for the Peace.

If they opt for mediation, they will choose one mediator from the public lists
available (if not, the Court for the Peace will assign one authorised mediator,
alphabetically). The decision to opt for mediation is reversible at any time'%. In
the event of quitting the mediation procedure (or not accepting the use of
mediation), the dispute will be decided by the Judge for the Peace!5. This decision
has the same value as the decisions of every other formal national court!!6

After successful mediation proceedings, the settlement is presented to the Judge
for the Peace for ratification. It then takes the value of a Court decision!”. There
are no rules concerning the cases to which the judge may deny ratification,
causing doctrinal controversy.

Throughout the mediation procedure, lawyers or solicitors may accompany the
parties'’s. However, the physical presence of the parties is mandatory in
mediation sessions.

3.4. RELATIONS WITH JUDICIAL AND NON-JUDICIAL
AUTHORITIES

This kind of mediation (court-annexed within a Court for the Peace) is one of
the steps of the judicial procedure of the Courts for the Peace, which is part of
national jurisdiction. Additionally, if mediation succeeds, the settlement will
take the form of a judicial decision. Therefore, this court-annexed mediation is
taken in the same way as any judicial procedure by other courts. This means that

13 Article 49 and 50 Law No. 78/2001, 13 July.
14 Article 51 Law No. 78/2001, 13 July.
15 Article 56 Law No. 78/2001, 13 July.
16 Article 61 Law No. 78/2001, 13 July.
"7 Article 56 Law No. 78/2001, 13 July.
18 Article 38 Law No. 78/2001, 13 July.
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if the same dispute is submitted in another court, the outcome will be an incident
of lis pendens or res iudicata.

In regard to non-judicial authorities, this court-annexed mediation is taken as
any judicial procedure by other national authorities: the settlement is held as a
court ruling, obliging public notaries, registrars and any other public authority.

3.5. THE FAILURE OF MEDIATION: MEANING AND
CONSEQUENCES

If the parties do not achieve a settlement, the Judge for the Peace will decide the
dispute!®. This decision has the same value as the decisions of every other formal
national court, although it may be made not only according to legality criteria!20.

3.6. THE SUCCESS OF MEDIATION: THE MEDIATION
AGREEMENT, FORMAL REQUIREMENTS, EFFECTS
AND ENFORCEABILITY

The success of the mediation procedure means parties decided to end their
dispute, agreeing on its resolution'?!. The mediator has full power to decide the
duration and time limits of the mediation process!?2.

This settlement shall be formalised in writing and shall be signed by all the
participants (parties and mediator). Then, it shall be presented to the Judge for
the Peace for ratification!23, valuing as a decision of the Court for the Peace!?%; the
decision of a Court for the Peace has the same importance as a ruling of a formal
Court!'?®, Therefore, the settlement is mandatory for the parties and can be
enforced in any Court'?6, ending the dispute the same way a judicial decision

would.

119 Article 56 Law No. 78/2001, 13 July.

120 Article 61 Law No. 78/2001, 13 July.

121 Article 56 Law No. 78/2001, 13 July.

122 Article 53 Law No. 78/2001, 13 July: “The mediator shall evaluate the success of mediation
sessions and decide of its continuation. He shall lead the proceedings trying to conclude them
in an acceptable period of time, according to the complexity and nature of the dispute’.

123 Article 56 Law No. 78/2001, 13 July: ‘If parties achieve an agreement, it will be written and
signed by the parties and the mediator, for immediate ratification by the Judge for the Peace,
valuing as a Court decision’.

124 N. 1 of Article 56 of Law No. 78/2001, 13 July.

125 Article 61 of Law No. 78/2001, 13 July.

126 Article 46, a), Portuguese Civil Procedure Code: “The execution proceeding shall be based on:

a) Court decisions [...].
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The second effect is the reduction of judicial costs: as seen before, if a settlement

is achieved by mediation procedure, the cost of diminishes. Consequently, the
difference will be returned to the parties!?’.

The mediation settlement does not hold the mediator responsible for its
compliance or for his or her acts in relation to the mediation!28. The success of
mediation, though, influences the mediator’s fees!29,

3.7. COSTS AND AVAILABILITY OF LEGAL AID

The procedure is perpetrated with the principle of low-cost: the use of Courts for
the Peace as an alternative to regular national courts shall be economical. Within
the judicial procedure, a solution achieved by mediation procedure shall be even
more inexpensive. Therefore, each party supports the cost of € 70 for.submitting
a dispute to a Court for the Peace; if a settlement is achieved by mediation
procedure, the cost drops to € 50.139

Parties who cannot afford to do so, will not pay the mediation costs: legal aid is
available!3!,

127
128

Article 7 Decree of Minister of Justice No. 1456/2001, 28 December.

Article 16, n. 3, Decree of Minister of Justice No. 1112/2005, 28 October: ‘Except in case of
intentional fault, the mediator cannot be held responsible, by any party, for acts and
omissions related to the mediation, as long as they are according with ethical rules, norms
agreed by the parties and the mediation regulation’.

According to Article 8 Decree No. 22312/2005 (214 serie), 14 October, the mediator is paid
(besides transport expenses) € 110 in case of achieving an agreement and € 90 if it fails.
Article 1 and 7 Decree of Minister of Justice No. 1456/2001, 28 December.

Article 9 and annex I of Decree of Ministry of Justice No. 10/2008, 3 January.

129

130
131

350 Intersentia

ROMANIA

Ramona GRATIELA MiLu and Mihai Taus

Summary
L. IntrodlCtion ... .ee et e e 352
1.1. Mediation in Romania: concept, origin, evolution. ............. 352
1.2. Domestic legal sources and the implementation of Directive
2008/52/EC o oottt e e 354
1.2.1. Romanian Constitution ........... ...t 354
1.2.2. Romanian Law on Mediation — Law No. 192/2006 (as
modified by Law No. 370/2009) . .. ......ooveninennn 354
1.2.3. Government Emergency Ordinance No. 51/2008 on
public judicial assistance in civil matters............... 355
1.2.4. The Romanian Civil Procedure Code as modified by
Law N0.202/2010. . ..o 356
1.2.5. The Romanian Penal Procedure Code as modified
by Law N0.202/2010 . ... ....ooiiii 356
1.2.6. The Superior Council of Magistracy Ruling No. 504/2011
which modifies the Interior Regulation Regarding the
Activity of the Romanian Courts of Justice............. 356
1.2.7. Current situation as for the implementation of Directive
2008/52/EC oo e 356
2. Out-of-courtmediation. ..........ooviiiiii i 357
2.1. The agreement to mediate: form, content, effects. .............. 357
2.1.1.  Form of the agreement, principles and legal basis .. ..... 357
2.1.2. Mandatory limits of the mediation contract............ 357
2.1.3. Content of the mediation agreement .................. 357
2.1.4. Effects of the mediation agreement.................... 358
2.1.5. Effects of mediation on limitation and prescription
PEriOAS . . ovnt it 358
2.2, Themediator. .. ovuuvvnee i 358
2.2.1. Selection of mediators..........ooiiiiiiiiii e 358
2.2.2. Appointment of the mediator.......................n. 359
2.2.3. Conflictofinterestcheck ............ .. .ot 360
Intersentia 351



